STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JOSEPH ALOYSI QUS MURPHY, 1V,
Petiti oner,
Case No. 99-4901

VS.

TOM GALLAGHER, as COWM SSI ONER
OF EDUCATI ON,

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a hearing was held in this case in
accordance wth Section 120.57(1), Florida Statutes, on
January 31, 2000, by video tel econference at sites in Fort
Lauderdal e and Tal | ahassee, Florida, before Stuart M Lerner, a
dul y-desi gnated Adm ni strative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Joan Stewart, Esquire
FEA/ UNI TED
118 North Monroe
Tal | ahassee, Florida 32399-1700

For Respondent: WIliamR Scherer |11, Esquire
CONRAD & SCHERER
Post O fice Box 14723
Fort Lauderdale, Florida 33302

STATEMENT OF THE | SSUE

Whet her Petitioner's application for certification should be
denied for the reasons set forth in the Anrended Notice of

Reasons.



PRELI M NARY STATEMENT

By letter dated Decenber 28, 1998, the Conmm ssioner of
Educati on (Comm ssioner) notified Petitioner of the denial of
Petitioner's Application for Florida Educator's Certificate for
the reasons set forth in the Notice of Reasons that acconpani ed
the letter.

On or about March 17, 1999, Petitioner was provided with an
Amended Notice of Reasons, which read as foll ows:

JOSEPH ALOYSI OQUS MJURPHY, 340 Northwest 34th
Street Qakland Park, Florida 33309,

Depart ment of Education Nunber 789710 havi ng
filed his application for a Florida
Educator's certificate before the Departnent
of Education; and the Departnment of Education
havi ng reviewed the application in accordance
wi th Sections 231.17 and 231. 262, Florida
Statutes, has determ ned that JOSEPH

ALOYSI QUS MJURPHY is not entitled to the

i ssuance of a Florida Educator's Certificate,
accordingly

The Departnent of Education files and serves
upon the applicant, JOSEPH ALOYSI QUS MJRPHY,
its Amended Notice of Reasons for it denial

i n accordance with the provisions of Section
120. 60, Florida Statutes, and as grounds
therefor[], alleges:

1. On or about August 6, 1994, Applicant
solicited sex from an undercover Police

O ficer posing as a prostitute. Applicant
was arrested and charged with Soliciting for
Prostitution. On or about Cctober 23, 1995,
the case was Nolle Prosequi after Applicant
conpleted a Pre-Trial Intervention Program

The Departnent of Education charges:

STATUTE VI OLATI ONS

COUNT 1: The applicant is in violation of
231.17(3)(c)6, Florida Statutes, which



requires that the holder of a Florida
Educator's Certificate be of good noral
character.

COUNT 2: The applicant is in violation of
Section 231.17([10])(a), Florida Statutes,
whi ch provides that the Departnent of
Education is authorized to deny an Applicant
an educator's certificate if it possesses
evi dence satisfactory to it that the
Applicant has commtted an act or acts or
that a situation exists for which the
Educati on Practices Conm ssion woul d be
authorized to revoke a teaching certificate.

COUNT 3: The Applicant is in violation of
Section 231.28(1)(c), Florida Statues, in
that he has been guilty of gross imorality
or an act involving noral turpitude.

VWHEREFORE, t he undersi gned concl udes that
Joseph Al oysi ous Murphy has commtted an act
or acts or that a situation exists for which
t he Education Practices Conm ssion would be
aut hori zed to revoke an educator's
certificate. It is therefore respectfully
recomended that the Education Practices
Comm ssion affirmthe Departnent of
Education's denial of the issuance of a
teaching certificate to the Applicant based
upon the reasons set forth herein, in
accordance with the Explanation of R ghts for
which is attached to and made a part of this
Amended Notice of Reasons.

On or about March 29, 1999, Petitioner submtted an executed
El ection of R ghts formthrough which he requested (1) an
opportunity to attenpt to "negotiate a settlenent” and (2) if
settl ement negotiations were unsuccessful, a "formal hearing"” on
t he proposed denial of his application.

No settl enent was reached, and on Novenmber 22, 1999, the

matter was referred to the Division of Adm nistrative Hearings



(Division) for the assignnent of an Adm nistrative Law Judge to
conduct the hearing Petitioner had requested.

The case was assigned to the undersigned, who scheduled a
hearing in the matter for January 31, 2000. On January 27, 2000,
the Comm ssioner filed a Notice of Wthdrawal of Count | of [the
Amended] Notice of Reasons, in which he stated the follow ng:

Respondent . . . hereby w thdraws Count | of
[ hi s Arended] Notice of Reasons which all eges
that the Petitioner is in violation of
Section 231.17(3)(c)([5]) Florida Statutes
whi ch requires that the holder of a Florida
Educator's Certificate be of good noral
character. Respondent does not w thdraw
Counts Il and Il of its Amended Notice of
Reasons which remain pending for the final
hearing. 1/

As noted above, the hearing was held on January 31, 2000.

At the hearing, nine witnesses testified: Joyce Flem ng; Deborah
Cooper; Howard Greitzer, Esquire; Beverly Janes; M chael Zarra;
Edward Wal sh, Esquire; Broward County Court Judge Joseph

Al oysi ous Murphy I11; Father Guy Fenger; and Petitioner. In
addition to the testinony of these nine wtnesses, the parties
offered 14 exhibits (Petitioner's Exhibits A through C and
Respondent's Exhibits A through K) into evidence. Respondent's
Exhibits A and D through K were received into evidence. The
undersi gned reserved ruling on Petitioner's Exhibits A through C
and Respondent's Exhibits B and C 2/ (as well as the testinony
related to these exhibits) to give the parties an opportunity to

present further argunent (in their proposed recommended orders)

on the admssibility of this evidence.



At the conclusion of the evidentiary portion of the hearing
on January 31, 2000, the undersigned announced on the record that
proposed reconmended orders had to be filed no |ater than 30 days
fromthe date of the undersigned' s receipt of the transcript of
the hearing. The undersigned received the hearing Transcri pt
(whi ch consisted of two vol unes) on February 25, 2000.
Thereafter, on March 27, 2000, and March 29, 2000, respectively,
Petitioner and Respondent filed their Proposed Recomended
Orders, which the undersigned has carefully consi dered.

In his Proposed Recommended Order, Petitioner gave notice
that he was withdrawing his offer of Petitioner's Exhibits B and
C. Accordingly, the only exhibits about which there remains an
unresol ved di spute concerning adm ssibility are Petitioner's
Exhibit A (the Final Order of D smssal issued in Broward County
Court Case No. 94-15421MOL0A), Respondent's Exhibit B (an
executed wai ver of Petitioner's right to a speedy trial and a
prelimnary hearing filed in Broward County Court Case No. 94-
15421MO10A), and Respondent's Exhibit C (the Nolle Prosequ
entered in Broward County Court Case No. 94-15421MOL0A). Having
reviewed the respective argunents made by the parties and havi ng
ot herwi se given careful consideration to the matter, the
undersi gned has determned that, in the interest of fairness and
conpl eteness, these exhibits (and the non-expert, fact testinony
related to these exhibits 3/ ) should be made a part of the

evidentiary record in the instant case, which already contains



evi dence, presented by the Comm ssioner, of Petitioner's arrest
on the "soliciting [of] prostitution"” charge that was the subject
of Broward County Court Case No. 94-15421MOLOA. 4/

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing and the record as
a whole, the follow ng findings of fact are made:

1. Petitioner is presently 25 years of age. Hi s date of
birth is July 29, 1974.

2. Petitioner had a troubled youth; however, since the
August 6, 1994, incident (described below that is the focus of
the instant case, he has matured and gai ned a reputation of being
a responsi bl e adult menber of his conmunity.

3. On Saturday, August 6, 1994, shortly after his twentieth
bi rt hday, at approximately 5:55 p.m, Petitioner was drivVing
north on Andrews Avenue in downtown Fort Lauderdale. He had just
finished running errands for his father in the downtown area and
was on his way hone. 5/ There were no passengers in his
vehi cl e.

4. As Petitioner approached the intersection of North
Andrews Avenue and Second Street, there was a woman standi ng on
t he sidewal k on the northeast corner of the intersection, facing
south, who attracted his attention.

5. Unbeknownst to Petitioner, the wonan, Joyce Fl em ng was
a police officer enployed by the Fort Lauderdal e Police

Department. O ficer Flem ng was participating in an undercover



operation designed to "conbat street |evel prostitution
activity." Her role in the operation was to pose as a street
prostitute.

6. Wien Petitioner stopped for a red light at the
intersection of North Andrews Avenue and Second Street, he nade
eye contact with Oficer Flem ng, who waved at him and pointed
hi mtoward a nearby parking garage, which was underneath an
of fi ce buil ding.

7. Petitioner pulled into the parking garage and parked his
car, head first, facing a concrete wall and beside concrete
pilings.

8. Oficer Flemng, who was wearing a wre, then wal ked up
to the driver's side of Petitioner's vehicle and started tal king
to Petitioner. The conversation she had with Petitioner was tape
recorded 6/ and nonitored by backup officers (who were in the
vicinity).

9. Oficer Flem ng began her conversation with Petitioner
by conplaining that a certain police officer, who, she told
Petitioner, had been across the street fromwhere she had been
standi ng on North Andrews Avenue, was al ways "bothering"” her. It
was because of this police officer, she explained to Petitioner,
that she had not "want[ed] to get in over there." After being
told about the police officer, Petitioner asked O ficer Flemng,
"Way don't | neet you sonewhere else?" To allay Petitioner's

concerns, Oficer Flemng told himthat the police officer was no



| onger across the street and that therefore she could "get in"

his vehicle. Petitioner, however, indicated to Oficer Flemng

that he was still "nervous about it," to which Oficer Flemng
replied, "If you' re nervous, you can go on." Petitioner, though,
did not "go on." He chose to stay. 7/

10. O ficer Flem ng then asked Petitioner what he "want[ ed]

to do." Petitioner answered, "I don't know, what do you want?"
Oficer Flemng's response was, "Well, | don't care; just tell ne
what you want to do and I'll tell you how nuch."

11. Petitioner told Oficer Flem ng (whom he believed to be
a prostitute) that he was interested in a "blowjob." 8/ He and
Oficer Flemng then haggled over the price. Petitioner
ultimately agreed to pay O ficer Flem ng $10.00, 9/ after which

the foll owm ng exchange took place between Petitioner and O ficer

Fl em ng:
Oficer Flemng: Oay. W can do that then
Petitioner: Wy don't | neet you sonewhere
el se?
Oficer Flemng: You don't want to do it
her e?
Petitioner: Well, | don't want a cop pulling
up.

12. It was at this point in tinme that back up officers

arrived on the scene and arrested Petitioner for "soliciting for
prostitution” in violation of Fort Lauderdal e Minicipal O dinance

16-1.



13. At notinme did Petitioner actually pay Oficer Flemng
any noney; nor was there ever any physical contact, sexual or
ot herwi se, between Petitioner and Oficer Flem ng. (Petitioner
remained in his vehicle, while Oficer Flem ng stood al ongsi de
the vehicle on the driver's side, throughout their conversation
in the parking garage.)

14. The charge that Petitioner had violated Fort Lauderdale
Muni ci pal Ordinance 16-1 10/ by agreeing to pay Oficer Flem ng
for oral sex was filed in Broward County Court, and it was
docketed as Case No. 94-15421MO10A.

15. On March 23, 1995, Petitioner filed a Sworn Mdtion to
Dismss in Case No. 94-15421MOLOA. Appended to the notion was a
copy of a transcript that had been prepared of the tape recording
of the conversation Petitioner had had with Oficer Flemng
i medi ately prior to his arrest. The transcript, however, did
not accurately and conpletely reflect the contents of the tape
recording. It omtted Petitioner's affirmative response when he
was asked by O ficer Flem ng, during price negotiations, whether
he woul d be agreeable to paying $10.00 for her services. 11/

16. Pursuant to an agreenment with the Minicipal Prosecutor,
Petitioner entered a Pre-Trial Intervention Program on or about
July 5, 1995.

17. Petitioner successfully conpleted the Pre-Trial
Intervention Program Consequently, on Cctober 23, 1995, prior

to any ruling having been made on Petitioner's Sworn Mdtion to



Di sm ss, the Municipal Prosecutor issued a Nolle Prosequi in Case
No. 94-15421MO10A announcing that the "City of Fort Lauderdale
decline[d] prosecution on all rmunicipal violations against
[Petitioner] arising out of [his] arrest on [August 6, 1994]."

18. Petitioner graduated fromthe University of South
Florida in Decenber of 1997 with a B. A degree in English.

19. On or about February 17, 1998, Petitioner submtted to
t he Departnent of Education (Departnment) an Application for
Fl orida Educator's Certificate seeking an "initial two-year
nonr enewabl e tenporary" teaching certificate. On the
application, he acknow edged his August 6, 1994, arrest.

20. From August of 1998 to January of 1999, Petitioner was
enpl oyed as a tenth-grade English teacher at MacArthur Hi gh
School in Hollywod, Florida (which, at the tinme, had an
enrol Il mrent of 2,200 students). The principal of the school was
(and still is) Beverly Janes. In Ms. Janes' opinion, Petitioner
did a "very good job" while at the school, and she "woul d not
hesitate” to rehire himif he received his teaching
certification.

21. In addition to his classroomresponsibilities at
MacArt hur H gh School, Petitioner also served as the assistant
coach of the school's westling team The head coach of the team
was M chael Zarra. |In M. Zarra's opinion, Petitioner did a
"good job coaching,"” and he would not "have any hesitation to

have [Petitioner] back as an assistant westling coach.”

10



22. As evidenced by his job performance at MacArt hur Hi gh
School, by engaging in the conduct for which he was arrested on
August 6, 1994, Petitioner has not inpaired his ability to be an
effective teacher. The incident, which took place when
Petitioner was a 20-year old coll ege student, four years before
he began teaching at the school, was not wdely publicized and it
has not adversely affected his reputation in the comunity.

23. By letter dated Decenber 28, 1998, Petitioner was
notified that his Application for Florida Educator's Certificate
was being denied for the reasons set forth in the Notice of
Reasons that acconpanied the letter.

24. Shortly thereafter, Ms. Janmes term nated Petitioner's
enpl oynment at MacArthur H gh School. She did so only because she
was told she had to inasnuch as Petitioner "would not be
certified."

25. On or about March 17, 1999, Petitioner was provided
with an Anended Notice of Reasons reflecting that the denial of
his application was based sol ely upon the August 6, 1994,

i ncident involving Oficer Flemng.

26. Petitioner subsequently sought to reopen Broward County
Court Case No. 94-15421MOL10A. His efforts were successful. On
June 23, 1999, Broward County Court Judge Joel T. Lazarus issued
a Final Order of Dismssal in the case, which provided as
fol |l ows:

CAME ON TO BE HEARD on June 21, 1999
Defendant's Motion to Vacate and Set Asi de

11



Di sposition and Defendant's Sworn Mdtion to
Di smss and the Court having heard the
argunments of counsel and being further
advised, it is hereby

ORDERED AND ADJUDGED t hat Defendant's Mdtion
to Vacate and Set Aside Disposition be and
the sane is hereby GRANTED

| T IS FURTHER ORDERED AND ADJUDGED t hat, as
to Defendant's Sworn Motion to Dism ss and
the Court's consideration of the matters
before it, this Court nmakes a determ nation
that no material issue of fact that sustains
the crimnal charges against this Defendant
exist[s] and that the Defendant is entitled
to dismssal as a matter or |aw.

I T IS FURTHER ORDERED AND ADJUDGED t hat

Def endant's Sworn Motion to D sm ss be and
sane i s hereby GRANTED and the Defendant is
herew t h di schar ged.

CONCLUSI ONS OF LAW

27. Petitioner is seeking an "initial two-year nonrenewabl e
tenporary" teaching certificate.

28. The certification of teachers is governed by Section
231.17, Florida Statutes, which provides, in pertinent part, as
fol |l ows:

231.17. Oficial statenents of eligibility
and certificates granted on application to
t hose neeting prescribed requirenents

(1) Application.--Each person seeking
certification pursuant to this chapter shal
submt a conpleted application to the
Departnent of Education and remt the fee
requi red pursuant to s. 231.30. . . .
Pursuant to s. 120.60, the Departnent of
Education shall issue within 90 cal endar days
after the stanped recei pted date of the
conpl eted application an official statenent
of eligibility for certification or a
certificate covering the classification,

12



29.

| evel, and area for which the applicant is
deened qualified.

(10) Denial of certificate.--

(a) The Departnent of Education may deny an
applicant a certificate if the departnent
possesses evidence satisfactory to it that
the applicant has coonmtted an act or acts,
or that a situation exists, for which the
Educati on Practices Conm ssion woul d be
authorized to revoke a teaching certificate.

(b) The decision of the Departnent of
Education is subject to review by the
Educati on Practices Conm ssion upon the
filing of a witten request fromthe
applicant within 20 days after receipt of the
notice of denial.

The grounds upon which the Education Practices

Comm ssion may take disciplinary action against a certified

teacher are set forth in Section 231.28, Florida Statutes, which

provi des,

in pertinent part, as follows:

231.28. Education Practices Comm ssion;
authority to discipline

(1) The Education Practices Conm ssion shal
have authority to suspend the teaching
certificate of any person as defined in s.
228.041(9) or (10) for a period of tinme not
to exceed 3 years, thereby denying that
person the right to teach for that period of
time, after which the holder nmay return to
teaching as provided in subsection (4); to
revoke the teaching certificate of any
person, thereby denying that person the right
to teach for a period of tinme not to exceed
10 years, with reinstatenent subject to the
provi si ons of subsection (4); to revoke
permanent|ly the teaching certificate of any
person; to suspend the teaching certificate,
upon order of the court, of any person found
to have a delinquent child support
obligation; or to inpose any other penalty

13



provi ded by law, provided it can be shown
t hat such person

(c) Has been guilty of gross imorality or
an act involving noral turpitude;

30. Chapter 231, Florida Statutes, does not define the
terms "gross imorality" or "an act involving noral turpitude."”

See Sherburne v. School Board of Suwannee County, 455 So. 2d

1057, 1061 (Fla. 1st DCA 1984).

31. Rule 6B-4.009, Florida Adm nistrative Code (which deals
with dism ssal actions initiated by school boards agai nst
i nstructional personnel pursuant to Section 231.36, Florida
Statutes), however, provides guidance to those seeking to
ascertain the neaning of these terns, as they are used in
subsection (1)(c) of Section 231.28, Florida Statutes. See

Castor v. Lawl ess, 1992 W 880829, 10 (EPC 1992)(Final Order).

32. Rule 6B-4.009(2), Florida Adm nistrative Code, defines

"immorality" as follows:

Imorality is defined as conduct that is

i nconsistent with the standards of public

consci ence and good norals. It is conduct

sufficiently notorious to bring the

i ndi vi dual concerned or the education

profession into public disgrace or disrespect

and inpair the individual's service in the

comunity.
"Thus, in order to dismss a teacher for imoral conduct the
factfinder nust conclude: a) that the teacher engaged in conduct
i nconsistent with the standards of public conscience and good
norals, and b) that the conduct was sufficiently notorious so as

to disgrace the teaching profession and inpair the teacher's

14



service in the community.” MNeill v. Pinellas County Schoo

Board, 678 So. 2d 476, 477 (Fla. 2d DCA 1996). The teacher's

i nmpairment may be inferred if the imoral conduct occurred in the
classroomor in the presence of students, but not if the

m sconduct was of a "private nature" not involving students. See

Wal ker v. Hi ghl ands County School Board, 2000 W. 256154 (Fla. 2d

DCA March 8, 2000).

33. "Gross imorality," as the term suggests, is m sconduct
that is nore egregious than nere "immorality." It is "imorality
whi ch invol ves an act of conduct that is serious, rather than
mnor in nature, and which constitutes a flagrant disregard of

proper noral standards." See Castor v. Lawl ess, 1992 W. 880829,

10 (EPC 1992) (Final Order); Turlington v. Knox, 3 FALR 1373A,

1374A (EPC 1981) (Fi nal Order).

34. Rule 6B-4.009, Florida Adm nistrative Code, also
contains a definition of "noral turpitude.” This definition is
found in subsection (6) of the rule, which provides as foll ows:

Moral turpitude is a crine that is evidenced

by an act of baseness, vileness or depravity

in the private and social duties, which,

according to the accepted standards of the

time a man owes to his or her fellow man or

to society in general, and the doing of the

act itself and not its prohibition by statute

fixes the noral turpitude.
"In contrast to the definition of imorality in Rule 6B-4.009(2),
the definition of noral turpitude in Rule 6B-4.009(6) does not

require notoriety or inpaired ability for service in the

15



comunity."” Gallagher v. Powell, 1999 W. 1483626, n.16 (Fl a.

DOAH 1999).

35. In evaluating whether a teacher "[h]as been guilty of
gross imorality or an act involving noral turpitude,” in
viol ation of Section 231.28(1)(c), Florida Statutes, it nust be
remenbered that "[b]y virtue of their |eadership capacity,
teachers are traditionally held to a high noral standard in a

comunity."” Adans v. Professional Practices Council, 406 So. 2d

1170, 1171 (Fla. 1st DCA 1981).

36. Wiere, as in the instant case, an applicant for a
teaching certificate disputes the announced intention to deny
certification on the ground that the applicant "[h]as been guilty
of gross imorality or an act involving noral turpitude," as
described in Section 231.28(1)(c), Florida Statutes, and the
applicant requests that an evidentiary hearing be held in
accordance with Section 120.57(1), Florida Statutes, the
Comm ssioner (as the head of the Departnent) bears the burden of
proving (at the requested hearing) by a preponderance of the
evi dence that the applicant engaged in such all eged m sconduct.

See Departnent of Banking and Fi nance v. Gsborne Stern and

Conpany, 670 So. 2d 932, 934 (Fla. 1996); Departnment of Health

and Rehabilitative Services v. Career Service Conmm ssion, 289 So.

2d 412, 415 (Fla. 4th DCA 1974) ("' As a general rule the
conparative degree of proof by which a case nust be established

is the sane before an admnistrative tribunal as in a judicial

16



proceedi ng--that is, A preponderance of the evidence. It is not
satisfied by proof creating an equi poise, but it does not require
proof beyond a reasonabl e doubt.").

37. The Conmi ssioner, in the instant case, established by a
pr eponderance of the record evidence that, as alleged in the
Amended Notice of Reasons, "[o]n August 6, 1994, [Petitioner]
solicited [oral] sex from an undercover Police Oficer [Oficer
Fl emi ng] posing as a prostitute" by agreeing to pay her $10.00 to
engage in such activity. In so doing, as further alleged in the
Amended Notice of Reasons, Petitioner commtted "an act involving
noral turpitude,” as described in Section 231.28(1)(c), Florida

Statutes. See In re the Matter of Robert W Koch, 890 P.2d 1137

1139 (Ariz. 1995)(soliciting prostitution deened to be a crine
involving noral turpitude.). (The record evidence, however, is
insufficient to establish that this "act involving noral
turpitude" also constituted "gross immorality" inasmuch as there
has been no show ng nade that the incident has received any
notoriety or that it inpaired Petitioner's ability to be an

effective teacher. See McNeill v. Pinellas County School Board,

678 So. 2d 476, 477 (Fla. 2d DCA 1996) (al t hough the record
evi dence denonstrated that "McNeill did in fact touch the
undercover officer in a sexually suggestive manner," such
i nappropriate conduct could not be found to constitute
"imorality," as defined in Rule 6B-4.009(2), Florida

Adm ni strative Code, because "the School Board failed to neet its

17



burden of proof with respect to inpaired effectiveness, the

second el enent of the offense."); MKinney v. Castor, 667 So. 2d,

387, 389 (Fla. 1st DCA 1995)(proof insufficient to establish

McKi nney engaged in conduct amounting to "gross immorality,” in
violation of Section 231.28(1)(c), Florida Statutes, where it did
not denonstrate that his conduct "was 'sufficiently notorious' to
bring McKi nney and the education profession '"into public disgrace
or disrespect and inpair (MKinney's) service in the comunity,’
or that MKinney's conduct seriously reduced his effectiveness as

an enpl oyee of the school board"); Gallagher v. Powell, 1999 W

1483626 (Fla. DOAH 1999) (educator guilty of commtting an "act
i nvol ving noral turpitude, but proof insufficient to establish
educator's qguilt of "gross immorality" because showi ng not made
that his "conduct was notorious or brought public disgrace or
di srespect to [educator] or to the education profession or that
[ educator's] ability to serve the comunity was inpaired.").)
38. To determ ne whether Petitioner's August 6, 1994, "act
i nvol ving noral turpitude" is conduct "for which the Education
Practices Conm ssion would be authorized to revoke a teaching
certificate,”" within the neaning of Section 231.17(10)(a),
Florida Statutes, or whether it is, rather, |ess serious conduct
warranting disciplinary action not as severe as revocation, it is
necessary to consult the Education Practices Comm ssion's
"di sciplinary guidelines,” which inpose restrictions and

limtations on the exercise of the Conm ssion's disciplinary

18



authority. See Parrot Heads, Inc. v. Departnment of Business and

Prof essi onal Regul ation, 741 So. 2d 1231, 1233 (Fla. 5th DCA

1999) ("An admi ni strative agency is bound by its own rules .
creat[ing] guidelines for disciplinary penalties."); cf. State v.
Jenkins, 469 So. 2d 733, 734 (Fla. 1985)("[A]gency rul es and
regul ations, duly promul gated under the authority of |aw, have

the effect of law."); Buffa v. Singletary, 652 So. 2d 885, 886

(Fla. 1st DCA 1995)("An agency nust conply with its own rules.");

Decarion v. Martinez, 537 So. 2d 1083, 1084 (Fla. 1st

1989) ("uUntil amended or abrogated, an agency nust honor its

rules.”); WIllians v. Departnent of Transportation, 531 So. 2d

994, 996 (Fla. 1st DCA 1988)(agency is required to conply with
its disciplinary guidelines in taking disciplinary action agai nst
its enployees). The Education Practices Conm ssion's
"di sciplinary guidelines" are found in Rule 6B-11.007, Florida
Adm ni strative Code, and they provide, in pertinent part, as
fol |l ows:

6B-11. 007 Di sciplinary Cuidelines.

(1) Wen the Education Practices Conmm ssion
finds that a person has commtted any act for
whi ch the Conmm ssion may inpose discipline,

t he Conm ssion shall inpose an appropriate
penalty within the ranges set forth for
various acts or violations in the foll ow ng
di sci plinary guidelines unless, based upon
consi deration of aggravating and mtigating
factors in the individual case which are
anong those set out in subsection (3), the
Comm ssion determ nes that a penalty outside
the range in those guidelines but within
statutory limtation is appropriate. 1In

t hose cases in which the Comm ssion relies on
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aggravating or mtigating factors to depart
fromthe ranges in these disciplinary

gui del i nes, such aggravating and mtigating
factors shall be stated in the record of the
case and in the Final Order inposing the
appl i cabl e penalty.

(2) The follow ng disciplinary guidelines
shall apply to violations of the below |listed
statutory and rule violations and to the
descri bed actions which may be basis for
determ ning violations of particular
statutory or rule provisions. Each of the
foll ow ng disciplinary guidelines shall be
interpreted to include "probation" with
applicable terns thereof as an additi onal
penal ty provision.

(h) Sexual m sconduct, no students invol ved,
inviolation of S. 231.28(1)(c), (f), (i),
F.S., Rule 6B-1.006(4)(c), (5 (c), (d),
F.A C

Probation -- Suspension
(1) Sexual m sconduct with any student or
any mnor in violation of S. 231.28(1)(c),

(f), (i), F.S., Rule 6B-1.006(3)(a), (e),
(g), (h), (4)(c), F.AC

Suspensi on -- Revocation

(3) Based upon consideration of aggravating
and mtigating factors present in an

i ndi vi dual case, the Comm ssion may devi ate
fromthe penalties recommended in subsection
(2). The Comm ssion may consider the
foll ow ng as aggravating or mtigating
factors:

(a) The severity of the offense;

(b) The danger to the public;

(c) The nunber of repetitions of offenses;

(d) The length of time since the violation;
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(e) The nunber of times the educator has
been previously disciplined by the
Comm ssi on;

(f) The length of tinme the educator has
practiced and the contribution as an
educat or;

(g) The actual danmmge, physical or
ot herwi se, caused by the violation;

(h) The deterrent effect of the penalty
i nposed;

(1) The effect of the penalty upon the
educator's livelihood;

(j) Any effort of rehabilitation by the
educat or;

(k) The actual know edge of the educator
pertaining to the violation;

(1) Enploynent status;

(m Attenpts by the educator to correct or
stop the violation or refusal by the |licensee
to correct or stop the violation;

(n) Related violations agai nst the educator
in another state including findings of guilt
or innocence, penalties inposed and penalties
served;

(o) Actual negligence of the educator
pertaining to any violation;

(p) Penalties inposed for related of fenses
under subsection (2) above;

(q) Pecuniary benefit or self-gain [i]nuring
to the educator;

(r) Degree of physical and nental harmto a
student or a child;

(s) Present status of physical and/or nental

condition contributing to the violation
i ncludi ng recovery from addi cti on;
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(t) Any other relevant mtigating or
aggravating factors under the circunstances.

39. Petitioner's August 6, 1994 "act involving noral
turpitude" constituted "[s]exual m sconduct, no students
i nvol ved," within the neaning of Rule 6B-11.007(2)(h), Florida
Adm ni strative Code, an offense that, according to the Education
Practices Comm ssion's "disciplinary guidelines,” is punishable
by no nore than a suspension in the absence of aggravating
ci rcunstances warranting a harsher penalty. An exam nation of
the record in the instant case reveals that no such aggravating
circunstances are present in the instant case. 12 & 13/

40. Accordingly, Petitioner's "sexual m sconduct” (which
occurred al nost six years ago when he was a 20-year old college
student) is not conduct "for which the Education Practices
Comm ssi on woul d be authorized to revoke a teaching certificate,"”
within the neaning of Section 231.17(10)(a), Florida Statutes,
and, therefore, it does not provide a basis upon which
Petitioner's Application for Florida Educator's Certificate may
be deni ed.

41. In his Proposed Recommended Order, the Comm ssioner
proposes that Petitioner's Application for Florida Educator's
Certificate be granted ("due to mtigating circunstances," not
because of any |lack of authority to deny the application pursuant
to Section 231.17(10)(a), Florida Statutes 14/ ), but he
further proposes that the application be granted "with conditions

to include one year of probation, a letter of reprimnd, and a
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three credit college course in ethics.” No statutory authority,
however, exists for the issuance of such a "conditional" |icense.
An exam nation of the provisions of Chapter 120, Florida Statutes
(itncluding, in particular, Section 120.60, Florida Statutes,

whi ch deals specifically with "licensing”) and Chapter 231,
Florida Statutes, does not reveal any |anguage clearly

aut horizing the Departnent to issue a reprinmand to an appli cant
seeking an "initial two-year nonrenewabl e tenporary" teaching
certificate or to place such an applicant on probation, with
conditions, for pre-application conduct that does not render the
applicant unqualified or ineligible for certification or that
does not warrant the denial of certification pursuant to Section
231.17(10)(a), Florida Statutes. In the absence of such clear

| anguage, Petitioner may neither be reprimnded, placed on
probation, nor required to take a three-credit college course in

ethics, as the Conm ssioner proposes. 15/ See Cty of Cape

Coral v. GAC Utilities, Inc., of Florida, 281 So. 2d 493, 495-96

(Fla. 1973)("All admnistrative bodies created by the Legislature
are not constitutional bodies, but, rather, sinply nmere creatures
of statute. This, of course, includes the Public Service
Commission . . . . As such, the Comm ssion's powers, duties and
authority are those and only those that are conferred expressly
or inpliedly by statute of the State. . . . Any reasonabl e doubt
as to the lawful existence of a particular power that is being

exerci sed by the Comm ssion nust be resol ved agai nst the exercise
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thereof, . . . and the further exercise of the power should be

arrested."); Schiffman v. Departnent of Professional Regul ation

Board of Pharmacy, 581 So. 2d 1375, 1379 (Fla. 1st DCA 1991) ("An

adm ni strative agency has only the authority that the |egislature

has conferred it by statute."); Taylor v. Departnent of

Pr of essi onal Regul ati on, Board of Medical Exam ners, 534 So. 2d

782, 784 (Fla. 1st DCA 1988)("We discern no clear statenent of

| egislative intent to provide for discipline of a physician for
prelicensure m sconduct where he has not falsified his
application and is adjudged presently fit to practice. W
therefore hold that the Board was without jurisdiction to

di scipline appellant” for his prelicensure conduct.); see also
Section 120.52(8), Florida Statutes ("A grant of rul emaking
authority is necessary but not sufficient to allow an agency to
adopt a rule; a specific lawto be inplenented is also required.
An agency may adopt only rules that inplenent or interpret the
specific powers and duties granted by the enabling statute. No
agency shall have authority to adopt a rule only because it is
reasonably related to the purpose of the enabling |egislation and
is not arbitrary and capricious or is within the agency's cl ass
of powers and duties, nor shall an agency have the authority to
i npl enment statutory provisions setting forth general |egislative
intent or policy. Statutory |anguage granting rul emaki ng
authority or generally describing the powers and functions of an

agency shall be construed to extend no further than inplenenting
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or interpreting the specific powers and duties conferred by the
sane statute."). 16/

42. The Comm ssi oner does not dispute that Petitioner is
"of good noral character,"” as required by Section
231.17(3)(c)(5), Florida Statutes, and otherw se neets the
qualifications for an "initial two-year nonrenewabl e tenporary”
teaching certificate. Furthernore, the Comm ssioner has not
shown that Petitioner has engaged in any conduct warranting the
deni al, pursuant to Section 231.17(10)(a), Florida Statutes, of
Petitioner's application for such a teaching certificate. Under
such circunstances, Petitioner must be granted the "initial two-
year nonrenewabl e tenporary" teaching certificate he is seeking.
See Section 231.17(3)(a), Florida Statutes ("The departnent shal
i ssue a tenporary certificate to any applicant who submts
sati sfactory evidence of possessing the qualifications for such a
certificate . . . .").

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Education Practices Conm ssion issue a
final order reversing the Departnent of Education's prelimnary
denial of Petitioner's Application for Florida Educator's
Certificate and directing the Departnent to issue,
unconditionally, the "initial two-year nonrenewabl e tenporary”

teaching certificate sought by Petitioner.

25



DONE AND ENTERED this 13th day of April, 2000, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of April, 2000.

ENDNOTES

1/ At the outset of the final hearing held on January 31, 2000,
counsel for Respondent gave the foll ow ng explanation for the
decision to "drop[] the first count” of the Amended Notice of
Reasons:

Quite candidly, | don't think I have any
evi dence to support that count.

2/ Al though marked for purposes of identification as
Respondent's exhibits, Respondent's Exhibits B and C were offered
into evidence by Petitioner.

3/ Expert testinony is nonadm ssible concerning a question of
law." Lee County v. Barnett, Banks, Inc., 711 So. 2d 34 (Fla. 2d
DCA 1997); see also Edward J. Seibert, A 1.A , Architect and

Pl anner, P. A v. Bayport Beach and Tennis C ub Association, Inc.,
573 So. 2d 889, 891 (Fla. 2d DCA 1990) ("An expert should not be
allowed to testify concerning questions of law."). To the extent
that M. Geitzer and Petitioner's father (both of whomare
menbers of the Florida Bar) testified concerning "questions of

l aw, " such testinony has not been considered by the undersigned.

4/ The undersi gned, however, recogni zes that the dism ssal of
the solicitation charge in Broward County Court Case No. 94-
15421MO10A does not foreclose a finding in the instant case that
Petitioner, during his encounter with Oficer Joyce Flem ng on
August 6, 1994, engaged in conduct constituting "gross imorality
or an act involving noral turpitude,” within the neani ng of
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Section 231.28(1)(c), Florida Statutes. See E. C. v. Katz, 731
So. 2d 1268, 1270 (Fla. 1999)("In the present case, it is clear
that collateral estoppel does not bar relitigation of the alleged
abuse of J .K C. because the respondents were not parties to the
previ ous proceeding."); Walton v. Turlington, 444 So. 2d 1082
(Fla. 1st DCA 1984)("[We agree that it is appellant's conduct,
not the crimnal charge o[r] conviction nor the records thereof,
which fornms the basis of the admnistrative conplaint. W are in
accord with appellee's contention that the expungenent of the
records of the crimnal prosecution places appellant in the sanme
position as if he had never been charged with the crine. This
does not nean, of course, that appellant may not be held
responsible for his actions in a non-crimnal proceeding, for as
t he Conm ssion appropriately observes, it is not necessary for a
teacher to be charged with or convicted of a crinme in order to be
subject to revocation of his certificate based upon conduct
reflecting gross imorality or noral turpitude.").

5/ Earlier in the day, he had played a round of golf wth a
friend.

6/ The tape recording of the conversation was received into

evi dence (as Respondent's Exhibit G at the final hearing in this
case. The undersigned has listened to the tape several tines.
H's findings as to what was said during the conversation are
based upon what he heard on the tape.

7/ H's decision to remain, like his decision to stop in the
first place, was purely voluntarily. He was not, at any tine,
coerced or forced to do anything by Oficer Flem ng.

8/ The undersigned rejects as unworthy of belief Petitioner's
claimthat he was joking when he told Oficer Flem ng he wanted a
"bl ow job" and that he told her this only "because he was
intimdated by her, and that was his way of dealing with the
intimdating circunstances."”

9/ Petitioner's agreenent to pay O ficer Flemng $10.00 for oral
sex was not the product of any coercion or intimdation.

10/ The "violation of a nmunicipal ordinance is not a 'crine,’
and it is not a '"noncrinmnal violation' as defined in Florida
Statutes."” Thomas v. State, 614 So. 2d 468, 471 (Fla. 1993).

11/ By all appearances, this om ssion was inadvertent.

12/ That Petitioner, in his testinony at the final hearing in
this case, nmay not have accurately described, in all respects,
what happened during his encounter with O ficer Flem ng on

August 6, 1994, is not such an aggravating circunstance which
woul d justify a departure "fromthe penalties recommended” in
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Rul e 6B-11.007(2)(h), Florida Adm nistrative Code. See Bernal V.
Departnent of Professional Regul ation, Board of Medicine, 517 So.
2d 113 (Fla. 3d DCA 1987), approved, 531 So. 2d 967 (Fl a.

1988) (di sci plinary action against |icensee may not be increased
based upon licensee's "alleged | ack of candor in his testinony
before the hearing officer[,] . . . an offense with which he was
not charged"; "one's conduct in defending an action agai nst him
may not be the subject of an increased penalty if he is
neverthel ess found guilty"); see also In re: Davey, 645 So. 2d
398, 405 (Fla. 1994)("[O nly where | ack of candor is formally
charged and proven nay it be used as a basis for renoval or

repri mand" of a judge.).

13/ As the Comm ssioner acknow edges in his Proposed Recomrended
Order, the followng are anong the "mtigating circunstances"”
present in the instant case: Petitioner's "age at the tinme of
the incident, the length of tine which has el apsed between the
incident and the tinme of his application, and his rehabilitation
since the incident."

14/ The undersi gned has rejected the Comm ssioner's argunent
that "the Departnent is authorized to deny [Petitioner's]
application"” pursuant to Section 231.17(10)(a), Florida Statutes,
because the argunent ignores the significance of the Education
Practices Comm ssion's "disciplinary guidelines.”

15/ Contrary to the argunent nade by the Comm ssioner in his
Proposed Recomended Order, such | anguage is not found in Section
231.262, Florida Statutes, which deals wth "[c]onplaints agai nst
teachers and adm ni strators” who are already certified, not
applicants for an "initial two-year nonrenewabl e tenporary"”
teaching certificate.

16/ Had the Legislature desired to authorize the issuance of a
conditional |icense, such as that proposed by the Comm ssioner in
the instant case, it could have used, in Chapter 231, Florida
Statutes, language simlar to that which it used in Section

373. 2295, Florida Statutes, which deals with applications for
permts for an interdistrict transfer of groundwater and provides
for the "approval, denial, or approval with conditions" of such
applications, or the language it used in Section 490.009(1)(9g),
Florida Statutes, which authorizes the "[p]lacenent of an
applicant [seeking |icensure as a psychol ogi st] on probation for
a period of tinme and subject to conditions.” See Chapnman v.
Sheffield, 750 So. 2d 140, 143, nl. (Fla. 1st DCA 2000) ("Had the
| egi slature intended to authorize other persons to sign for the
defendant in a representative capacity, it could have expressed
that intention in the statute [as it did in Section 48.031(1)(a),
Florida Statutes]. The absence of such a provision supports our
conclusion that the defendant nust sign the receipt."); Bishop
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Associates Limted Partnership v. Belkin, 521 So. 2d 158, 161
(Fla. 1st DCA 1988)("Had the legislature wanted to qualify

devel opers by | ease duration in section 718.301 Florida Statutes,
it could have easily inserted the sane terns it used in section
718.502(1). But no such | anguage is present.").
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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